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SUPREME COURT OF WISCONSIN 
 

    
  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 

 

 

No.   03- 06 
 
  
In the matter of the repeal of Wis. Stat. 
§ 802.05, and Wis. Stat. § 814.025, and the 
adoption of Rule 11 of the Federal Rules of 
Civil Procedure in lieu thereof as amended  
Wis. Stat. § 802.05   
 

FILED 
 

JUN 21, 2005 
 

Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  

Madi son,  WI  
 

  

 

By or der  dat ed Mar ch 31,  2005,  a maj or i t y of  t he cour t  

adopt ed a pet i t i on f i l ed by t he Amer i can Boar d of  Tr i al  

Advocat es ( ABOTA) ,  Wi sconsi n Chapt er ;  t he Ci v i l  Tr i al  Counsel  of  

Wi sconsi n ( CTCW) ;  t he Wi sconsi n Academy of  Tr i al  Lawyer s ( WATL) ;  

and t he Li t i gat i on Sect i on of  t he St at e Bar  of  Wi sconsi n,  

seeki ng r epeal  of  Wi s.  St at .  § 802. 05,  and Wi s.  St at .  § 814. 025,  

and t he adopt i on of  t he 1993 amendment s t o Rul e 11 of  t he 

Feder al  Rul es of  Ci v i l  Pr ocedur e i n l i eu t her eof  as amended 

Wi s.  St at .  § 802. 05.   

The cour t  now i ssues t hi s suppl ement al  or der ,  ef f ect i ve 

Jul y 1,  2005,  as f ol l ows:  

Section 1.  230. 85 ( 3)  ( b)  of  t he st at ut es i s amended t o 

r ead:  
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230. 85 ( 3)  ( b)  I f ,  af t er  hear i ng,  t he di v i s i on of  equal  

r i ght s f i nds t hat  t he r espondent  di d not  engage i n or  t hr eat en a 

r et al i at or y act i on i t  shal l  or der  t he compl ai nt  di smi ssed.   The 

di v i s i on of  equal  r i ght s shal l  or der  t he empl oyee' s appoi nt i ng 

aut hor i t y t o i nser t  a copy of  t he f i ndi ngs and or der s i nt o t he 

empl oyee' s per sonnel  f i l e and,  i f  t he r espondent  i s a nat ur al  

per son,  or der  t he r espondent ' s appoi nt i ng aut hor i t y t o i nser t  

such a copy i nt o t he r espondent ' s per sonnel  f i l e.   I f  t he 

di v i s i on of  equal  r i ght s f i nds by unani mous vot e t hat  t he 

empl oyee f i l ed a f r i vol ous compl ai nt  i t  may or der  payment  of  t he 

r espondent ' s r easonabl e act ual  at t or ney f ees and act ual  cost s.   

Payment  may be assessed agai nst  ei t her  t he empl oyee or  t he 

empl oyee' s at t or ney,  or  assessed so t hat  t he empl oyee and t he 

empl oyee' s at t or ney each pay a por t i on.   To f i nd a compl ai nt  

f r i vol ous t he di v i s i on of  equal  r i ght s must  f i nd t hat  ei t her  s.  

814. 025 ( 3)  ( a)  or  ( b)  appl i es or  t hat  bot h s.  814. 025 ( 3)  ( a)  

and ( b)  appl y s.  802. 05 ( 2)  has been vi ol at ed.  

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

and r ecr eat i on of  s.  802. 05 by S.  Ct .  Or der  03- 06.  

Section 2.   767. 293 ( 6)  of  t he st at ut es i s amended t o r ead:  

767. 293 ( 6)  Sect i on 814. 025 802. 05 ( 2)  appl i es t o t he 

f i l i ng of  an af f i davi t  under  t hi s sect i on.   

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

and r ecr eat i on of  s.  802. 05 by S.  Ct .  Or der  03- 06.  

Section 3.   801. 02 ( 7)  ( d)  of  t he st at ut es i s amended t o 

r ead:  
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801. 02 ( 7)  ( d)  I f  t he pr i soner  seeks l eave t o pr oceed 

wi t hout  gi v i ng secur i t y f or  cost s or  wi t hout  t he payment  of  any 

ser vi ce or  f ee under  s.  814. 29,  t he cour t  shal l  di smi ss any 

act i on or  speci al  pr oceedi ng,  i ncl udi ng a pet i t i on f or  a common 

l aw wr i t  of  cer t i or ar i ,  commenced by any pr i soner  i f  t hat  

pr i soner  has,  on 3 or  mor e pr i or  occasi ons,  whi l e he or  she was 

i ncar cer at ed,  i mpr i soned,  conf i ned or  det ai ned i n a j ai l  or  

pr i son,  br ought  an appeal ,  wr i t  of  er r or ,  act i on or  speci al  

pr oceedi ng,  i ncl udi ng a pet i t i on f or  a common l aw wr i t  of  

cer t i or ar i ,  t hat  was di smi ssed by a st at e or  f eder al  cour t  f or  

any of  t he r easons l i s t ed i n s.  802. 05 ( 3)  ( 4)  ( b)  1.  t o 4.   The 

cour t  may per mi t  a pr i soner  t o commence t he act i on or  speci al  

pr oceedi ng,  not wi t hst andi ng t hi s par agr aph,  i f  t he cour t  

det er mi nes t hat  t he pr i soner  i s i n i mmi nent  danger  of  ser i ous 

physi cal  i nj ur y.  

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

and r ecr eat i on of  s.  802. 05 by S.  Ct .  Or der  03- 06,  whi ch moves 

pr ovi s i ons r el at i ng t o pr i soner  l i t i gat i on f r om s.  802. 05 ( 3)  t o 

s.  802. 05 ( 4) .  

Section 4.  802. 05 ( 4)  ( b)  1.  of  t he st at ut es i s amended t o 

r ead:  

802. 05 ( 4)  ( b)  1.  The act i on or  pr oceedi ng i s f r i vol ous,  as 

det er mi ned under  sub.  ( b)  by a v i ol at i on of  sub.  ( 2) .  

NOTE:   Cor r ect s t echni cal  er r or  i n S.  Ct .  Or der  03- 06.  

Section 5.  802. 06 ( 1)  of  t he st at ut es i s amended t o r ead:  

802. 06 ( 1)  When pr esent ed.   Except  as pr ovi ded i n sub.  ( 1m)  

or  when a cour t  di smi sses an act i on or  speci al  pr oceedi ng under  
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s.  802. 05 ( 3)  ( 4) ,  a def endant  shal l  ser ve an answer  wi t hi n 45 

days af t er  t he ser vi ce of  t he compl ai nt  upon t he def endant .   

Except  as pr ovi ded i n sub.  ( 1m) ,  i f  a guar di an ad l i t em i s 

appoi nt ed f or  a def endant ,  t he guar di an ad l i t em shal l  have 45 

days af t er  appoi nt ment  t o ser ve t he answer .   A par t y ser ved wi t h 

a pl eadi ng st at i ng a cr oss- cl ai m agai nst  t he par t y shal l  ser ve 

an answer  t her et o wi t hi n 45 days af t er  t he ser vi ce upon t he 

par t y.   The pl ai nt i f f  shal l  ser ve a r epl y t o a count er cl ai m i n 

t he answer  wi t hi n 45 days af t er  ser vi ce of  t he answer .   The 

st at e or  an agency of  t he st at e or  an of f i cer ,  empl oyee or  agent  

of  t he st at e shal l  ser ve an answer  t o t he compl ai nt  or  t o a 

cr oss- cl ai m or  a r epl y t o a count er cl ai m wi t hi n 45 days af t er  

ser vi ce of  t he pl eadi ng i n whi ch t he cl ai m i s asser t ed.   I f  any 

pl eadi ng i s or der ed by t he cour t ,  i t  shal l  be ser ved wi t hi n 45 

days af t er  ser vi ce of  t he or der ,  unl ess t he or der  ot her wi se 

di r ect s.   The ser vi ce of  a mot i on per mi t t ed under  sub.  ( 2)  

al t er s t hese per i ods of  t i me as f ol l ows,  unl ess a di f f er ent  t i me 

i s f i xed by or der  of  t he cour t :   i f  t he cour t  deni es t he mot i on 

or  post pones i t s di sposi t i on unt i l  t he t r i al  on t he mer i t s,  t he 

r esponsi ve pl eadi ng shal l  be ser ved wi t hi n 10 days af t er  not i ce 

of  t he cour t ' s  act i on;  or  i f  t he cour t  gr ant s a mot i on f or  a 

mor e def i ni t e st at ement ,  t he r esponsi ve pl eadi ng shal l  be ser ved 

wi t hi n 10 days af t er  t he ser vi ce of  t he mor e def i ni t e st at ement .  

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

and r ecr eat i on of  s.  802. 05 by S.  Ct .  Or der  03- 06,  whi ch moves 

pr ovi s i ons r el at i ng t o pr i soner  l i t i gat i on f r om s.  802. 05 ( 3)  t o 

s.  802. 05 ( 4) .  
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Section 6.  809. 103 ( 2)  ( a)  of  t he st at ut es i s amended t o 

r ead:    

809. 103 ( 2)  ( a)  I s f r i vol ous,  as det er mi ned under  s.  

814. 025 ( 3)  802. 05 ( 2) .   

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

and r ecr eat i on of  s.  802. 05 by S.  Ct .  Or der  03- 06.  

Section 7. 814. 04 ( i nt r o. )  of  t he st at ut es i s amended t o 

r ead:  

814. 04 ( i nt r o. )   Except  as pr ovi ded i n ss.  93. 20,  100. 30 

( 5m) ,  106. 50 ( 6)  ( i )  and ( 6m)  ( a) ,  115. 80 ( 9) ,  281. 36 ( 2)  ( b)  

1. ,  767. 33 ( 4)  ( d) ,  769. 313,  814. 025 802. 05,  814. 245,  895. 035 

( 4) ,  895. 10 ( 3) ,  895. 75 ( 3) ,  895. 77 ( 2) ,  895. 79 ( 3) ,  895. 80 ( 3) ,  

943. 212 ( 2)  ( b) ,  943. 245 ( 2)  ( d)  and 943. 51 ( 2)  ( b) ,  when 

al l owed cost s shal l  be as f ol l ows:  

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

and r ecr eat i on of  s.  802. 05 by S.  Ct .  Or der  03- 06.  

Section 8.   814. 29 ( 3)  ( a)  of  t he st at ut es i s amended t o 

r ead:  

814. 29 ( 3)  ( a)  A r equest  f or  l eave t o commence or  def end an 

act i on,  pr oceedi ng,  wr i t  of  er r or  or  appeal  wi t hout  bei ng 

r equi r ed t o pay f ees or  cost s or  t o gi ve secur i t y f or  cost s 

const i t ut es consent  of  t he af f i ant  and counsel  f or  t he af f i ant  

t hat  i f  t he j udgment  i s i n f avor  of  t he af f i ant  t he cour t  may 

or der  t he opposi ng par t y t o f i r st  pay t he amount  of  unpai d f ees 

and cost s,  i ncl udi ng at t or ney f ees under  ss.  802. 05,  and 804. 12 

( 1)  ( c)  and 814. 025 and under  42 U. S. C.  § 1988 and t o pay t he 

bal ance t o t he pl ai nt i f f .  



No.   03- 06 

 6

NOTE:   Amends cr oss- r ef er ence i n accor dance wi t h t he r epeal  

of  s.  814. 025 and t he r epeal  and r ecr eat i on of  s.  802. 05 by 

S.  Ct .  Or der  03- 06.  

I T I S ORDERED t hat  not i ce of  t hese amendment s be gi ven by a 

s i ngl e publ i cat i on of  a copy of  t hi s or der  i n t he of f i c i al  st at e 

newspaper  and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  

Wi sconsi n.  

JUSTI CE PATI ENCE DRAKE ROGGENSACK wr ot e a di ssent  t o t he 

or der  adopt i ng r ul es pet i t i on 03- 06,  j oi ned by Just i ces JON P.  

WI LCOX and DAVI D T.  PROSSER.   JUSTI CE DAVI D T.  PROSSER al so 

wr ot e a br i ef  di ssent  t o t he or der ,  j oi ned by JUSTI CE JON P.  

WI LCOX.   See 2005 WI  38,  S.  Ct .  Or der  03- 06,  f i l ed Mar ch 31,  

2005.    

Ther ef or e f or  t he r easons set  f or t h i n t hose wr i t t en 

di ssent s,  JUSTI CES WI LCOX,  PROSSER and ROGGENSACK di ssent  f r om 

t hi s suppl ement al  or der  as wel l .  

 

Dat ed at  Madi son,  Wi sconsi n,  t hi s 21st  day of  June,  2005.  

 

BY THE COURT:  

 
Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  
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